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Meta-regulation Approach of
Law: A Potential Legal






Abstract: In the corporate regulation landscape, 'meta-regulation' is a
comparatively new legal approach. The sketchy role of state promul-
gated authoritative laws in pluralized society and scepticism in corpor-
ate self-regulation's role have resulted in the development of this legal
approach. It has opened up possibilities to synthesize corporate govern-
ance to add social values in corporate self-regulation. The core of this
approach is the fusion of responsive and reflexive legal strategies to
combine regulators and regulatees for reaching a particular goal. This
paper argues that it is a potential strategy that can be successfully
deployed to develop a socially responsible corporate culture for the
business enterprises, so that they will be able to acquire social, environ-
mental and ethical values in their self-regulation sustainably. Taking
Bangladeshi corporate laws as an instance, this paper also evaluates the
scope of incorporating this approach in laws of the least developed
common law countries in general.
Keywords: corporate self-regulation, corporate social responsibility
(CSR), least developed countries (LDCs), meta-regulation, small and
medium-sized enterprises (SMEs), society, Bangladesh
I. Introduction
The force of law that might alone influence business enterprises to be
socially responsible is a contentious issue. It is hard to determine what
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role the law should play in making businesses accountable for their
actions, particularly in the 'post-regulatory' world and in the in-
creased demand for socially responsible corporate regulations. The
role of law in encouraging businesses to transcend their social re-
sponsibilities, however, can be traced back to the precepts of modern
law. These precepts have developed the scope of meta-regulation-a
fusion of different sorts of regulations to converge the patterns of
private ordering and state control in contemporary corporate
regulation.
The evaluation of modern law, according to the 'Renew Deal'
scholars,' has developed through three legal paradigms: first, as a
system that merely facilitates private ordering; secondly, as a regu-
latory model; and thirdly, as a progression from a regulatory model
towards a governance approach.2 Though formal laws were promin-
ent in the first paradigm, economic actors considered the rules a 'thin
regulatory framework for freedom of contract and property security'.3
At this stage, private parties were free to carry out their own trans-
actions within a framework of a minimal set of rules. This paradigm
shifted towards the development of substantive laws within which the
'thick' regulatory state was formed. Of particular importance in this
paradigm was the view held by the centralized authority that social
subsystems were incapable of self-administration-it was therefore
deemed necessary to intervene in diverse areas through goal-oriented
legal policies. However, this regulatory model often failed to ensure
compliance because it was either under-effective or over-effective or it
distorted other social values. As Christine Parker notes, enforcement
of this type of law often failed to improve compliance due to an in-
sufficient deterrent effect;' specifically, the laws that aimed to deter
business offences were limited in their effectiveness because it was
difficult to detect the type of offence committed by businesses and it
was difficult to enforce adequate punishment. When the issue of in-
sufficient deterrence is not successfully addressed, the objective of the
law is usually frustrated as regulatees fail to act in accordance with it.'
The third regulatory transformation in the legal paradigm is based on
reconstitutive legal strategies that aim to 'restructure subsystems
rather than simply prescribe substantive orders'.6 Martin Jinicke and
1 For details on 'Renew Deal' see 0. Lobel, 'The Renew Deal: the Fall of Regulation




4 Christine Parker, 'The "Compliance" Trap: The Moral Message in Responsive
Regulatory Enforcement' (2006) 40(3) Law & Society Review 591.
5 John Braithwaite, Restorative Justice and Responsive Regulation (Oxford
University Press: New York, 2002) 108.
6 Richard B. Stewart, 'Reconstitutive Law' (1986) 46(1) Maryland Law Review 86 at
90; Gunther Teubner, 'After Legal Instrumentalism? Strategic Models of Post-
Regulatory Law', Dilemmas of Law in the Welfare State (Walter de Gruyter: Berlin,
1986) 299.
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Helmut Weidner studied the evolution of environmental laws and
regulations in 13 countries and found that most countries originally
adopted formal, market-based laws; secondly, they adopted direct
control through substantive laws; and thirdly, they adopted 'reflexive'
laws that facilitate coordination between public and private actors.'
The notion of reflexive law and the autopoietic system of law owes
a debt to the scholarly works of Gunther Teubner.' Reflexive law
relates to the shaping of internal procedures in semi-autonomous
social systems and the regulation of interaction between social sub-
systems.' It does not try to set substantive values in organizations nor
dictate the desirable outcome of social processes, but rather focuses
on process itself in order to catalyse coordination between plural
social groups.'o Autopoiesis is the self-reproduction of a system out of
its own components." It is 'the functional differentiation of society
into cognitively closed, normatively open self referential systems'." In
describing the implications for law as an autopoietic system, Gralf-
Peter Calliess argues that the 'core operations of the legal system ...
e.g. adjudicating, legislating, contracting and the like, must be linked
with each other in a way that the mere existence of one such act
provokes others, making reference to the first and thereby literally
producing each other."' An instance of such an interlinkage of legal
acts is the 'interrelation between statute and judgment, where the
binding act of law making produces the court decision, which at the
7 Martin Jinicke and Helmut Weidner, 'Summary: Global Environmental Policy
Learning', National Environmental Policies: A Comparative Study of Capacity-
Building (Springer: Berlin, 1996) 310-12.
8 Gunther Teubner, 'Substantive and Reflexive Elements in Modern Law' (1982) 17
Law & Society Review 17; G. Teubner, 'Corporate Fiduciary Duties and their
Beneficiaries' in G. Teubner and V. Generalizations (eds), Corporate Governance
and Directors' Liabilities: Legal, Economic, and Sociological Analyses of Corporate
Social Responsibility (Walter de Gruyter: Berlin, 1985) 149; Gunther Teubner,
'Introduction to autopoietic law', Autopoietic Law: A New Approach to Law and
Society (Walter de Gruyter: Berlin, 1988); Gunther Teubner, Juridification of Social
Spheres (Walter de Gruyter: Berlin, 1987).
9 Christine Parker, 'The Pluralization of Regulation' (2008) 9(2) Theoretical Inquiries
in Law 358.
10 Teubner and Generalizations (eds), above n. 8 at 167; Parker, above n. 9 at 359;
G. De Btirca and J. Scott, 'New Governance, Law and Constitutionalism' in Law
and New Governance in the EU and US (Hart Publishing: Portland, Oregon,
2006) 1.
11 Teubner (1988) above n. 8; G. Teubner and A. Febbrajo (eds), State, Law, and
Economy as Autopoietic Systems: Regulation and autonomy in a new perspective
(Giuffre: Milan, 1992); in 't Veld et al. (eds), Autopoiesis and Configuration Theory:
New Approaches to Societal Steering (KIuwer Academic Publishers: Boston, 1991).
12 Julia Black, 'Critical Reflections on Regulation' (2002) 27 Australian Journal of
Legal Philosophy 1 at 6; J. Kooiman, Modem Governance: New Government-
Society Interactions (Sage Publications: London, 1993).
13 G.P. Calliess, 'Lex Mercatoria: A Reflexive Law Guide to an Autonomous Legal
System' (2001) 2 German Law Journal 17; Nikolas Rose and Peter Miller, 'Political
Power Beyond the State: Problematics of Government' (2010) 61(sl) British
Journal of Sociology 173-205.
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same time by means of interpretation in the hermeneutic circle pro-
duces and reproduces the norm'.14
Teubner emphasizes the importance of breaking the taboo of circu-
larity in legal thinking." Different schools of thought within legal
academia are breaking this taboo by re-evaluating the conventional
models of regulation, administration and adjudication. 6 Pointing to
the false dilemma between centralized regulation and deregulatory
devolution, Orly Lobel asserts that there is a growing consensus on
the necessity of innovative and practicable approaches to law that
relate the regulatees more closely with the social values." In accord-
ance with this growing consensus, state-promulgated command and
control laws have become less prominent, while deregulation has
gradually fostered the scholarship of legal pluralism. Indeed, it has
been argued that state-promulgated laws, civil regulation and the
market coexist in a range of interdependent configurations.
The decentralization of legal power, the pluralization of public
actors, and state sanctions and incentives are now important factors
in framing corporate regulations and incorporating social values into
corporate governance. Corporate societies have responded to these
changes; they are initiating new strategies that transcend their tradi-
tional governance focus to touch on corporate ethics, accountability
disclosure and reporting. And in the aftermath of recent corporate
scandals, the scope of corporate self-regulation has gained attention
as a public policy topic.' 9 Pro-regulation advocates question the ob-
jectives of corporate self-regulation and they also argue that the
development of social value-oriented corporate regulation should not
be the responsibility solely of corporate societies.20 They further argue
that attempts to embed social values in corporate governance through
self-regulation have frequently, if not typically, served to empower
financial investors rather than stakeholders who own no stocks.21
14 Calliess, above n. 13 at 17.
15 Teubner, above n. 11 at 1-11.
16 Steve Charnovitz, 'Two Centuries of Participation: NGOs and International
Governance' (1996) 18(1) Michigan Journal of International Law 282-3.
17 See Lobel, above n. 1.
18 David Levi-Faur, 'Regulatory Capitalism: The Dynamics of Change Beyond
Telecoms and Electricity' (2006) 19(3) Governance 521 in Parker, above n. 9 at 351.
For more discussion on this issue, see Clifford Shearing and Jennifer Wood,
'Nodal Governance, Democracy, and the New Denizens' (2003) 30(3) Journal of
Law and Society 405.
19 Cary Coglianese et al., 'The Role of Government in Corporate Governance'
(Regulatory Policy Program Report RPP-80 (2004), Center for Business and
Government, John F. Kennedy School of Government, Harvard University, 2004)
5; Enderle Georges and Peters Glen, A Strange Affair?: The Emerging Relationship
Between NGOs and Transnational Companies (PricewaterhouseCoopers, 1998) 27.
20 Cary Coglianese et al., above n. 19 at 1.
21 Paddy Ireland, 'From Amelioration to Transformation: Capitalism, the Market and
Corporate Reform' (2002) in Joanne Conaghan, Richard Michael Fischl and Karl
Mare (eds), Labour Law in an Era of Globalization: Transformative Practices and
Possibilities (Oxford University Press: Oxford, 2004) 197.
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Under these circumstances, scholarly evidence and regulatory best
practice suggests that regulators should generally use a mix of regu-
latory styles or strategies to improve the implementation of corporate
social responsibility (CSR) in business enterprises, rather than relying
on any single strategy.22 This approach represents a fusion of respons-
ive and reflexive legal approaches and takes into account both regu-
lators and regulatees and uses different strategies with sequential
effects. The approach that includes a mix of styles can be termed a
meta-regulation approach and the laws that uphold this approach
could be termed meta-regulatory laws. I argue that it is this approach
that has the potential to make business enterprises more socially,
environmentally and ethically responsible.
A meta-regulation approach is one where different forms of regula-
tions regulate one another. This legal approach attempts to link social
values to economic incentives and disincentives, and it indirectly influ-
ences corporate governance to incorporate CSR principles through
self-regulation. Taking these concepts as vital in this approach, I argue
that meta-regulation is a viable way to incorporate the principles of
CSR into the regulations of business enterprises. It could help to
create a more socially responsible corporate culture as business enter-
prises of least developed common law countries would then be in a
stronger position to persuade their management to more fully em-
brace the ethos of CSR in their core strategies.
In the second part of this paper, I formulate a meta-regulation
approach of law to help incorporate social responsibilities into the
corporate regulations of business enterprises in least developed com-
mon law countries. In the third part, I assess the potential of this
regulatory approach, using a few corporate laws of Bangladesh as a
test case. Finally, I conclude that a meta-regulation approach is a
potential strategy that can be successfully deployed to develop a so-
cially responsible corporate culture for business enterprises, so that
they will be able to acquire social, environmental and ethical values in
their self-regulation sustainably. It is necessary that they be able to do
this if they are to extend their scope of global business without incur-
ring substantive costs.
II. A Meta-regulation Approach to Corporate Social
Responsibility
Meta-regulation is the term used to describe different forms of regula-
tions regulating one another. Peter Grabosky first observed the notion
of meta-regulation and the concept has gradually been expounded
22 Peter May, 'Compliance Motivations: Perspectives of Farmers, Homebuilders, and
Marine Facilities' (2005) 27(2) Law & Policy 317; Soeren Winter and Peter J. May,
'Motivation for Compliance with Environmental Regulations' (2001) 20(4) Journal
of Policy Analysis and Management 675; Bridget M. Hutter, 'The Role of Non-State
Actors in Regulation' (Centre for Analysis of Risk and Regulation, 2006) 14; Neil
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upon, most notably by Christine Parker and John Braithwaite.23 They
developed the meta-regulation approach as a more effective and re-
sponsive way to link sociological conditions to corporate regulations
than command and control regulations; they have located the devel-
opment of meta-regulation at the intersection of state regulations
and self-regulation. Bronwen Morgan puts this regulatory approach
in a broader perspective, considering it as a regulatory policy that
'desire[s] to think reflexively about regulation, such that rather than
regulating social and individual actions directly, the process of regula-
tion itself becomes regulated'.2 4
Meta-regulatory law recognizes that the 'motivation, standards and
even monitoring and enforcement systems for responsibility come
from places other than law' and it helps individual enterprises to
design their own compliance management systems according to their
specific circumstances.2 - Laws requiring businesses to report on their
social and environmental impact and ethical performance, for in-
stance, might be perceived as meta-regulatory. To fulfil such legal
reporting requirements, corporate management might create regula-
tions regarding the collection of information. Management may use
the information thus collected to adopt strategies for managing any
risk it has identified during the information collection process. The
report could also enable the business's stakeholders to exert pressure
on management to implement systems to manage risk, helping to
protect the company's reputation and enhance its performance.
Requiring reports on CSR is a comparatively new and popular
meta-regulatory strategy. Other common strategies include determin-
ing corporate liability, damages or penalties in civil or criminal law in
reference to whether a business has implemented an appropriate
compliance system.26 Meta-regulatory law can also operate to en-
courage businesses to ensure that they have internal risk-
management processes in place. An example of the effect of such a
Gunningham, Peter Grabosky and D. Sinclair, Smart Regulation: Designing
environmental policy (Oxford University Press: Oxford, 1998); Malcolm Sparrow,
The Regulatory Craft: Controlling Risks, Solving Problems, and Managing
Compliance (Brookings Institution Press: Washington DC, 2000); Vijaya
Nagarajan, 'From "Command-and-control" to "Open Method Coordination":
Theorising the Practice of Regulatory Agencies' (2008) 8 Macquarie Law Journal at
6; for a big picture of changing regulatory scholarship, see Carol Harlow, 'Law
and Public Administration: Convergence and Symbiosis' (2005) 71(2) International
Review of Administrative Sciences 279.
23 John Braithwaite, 'Meta Risk Management and Responsive Regulation for Tax
System Integrity' (2003) 25(1) Law & Policy 1.
24 Bronwen Morgan, 'The Economization of Politics: Meta-Regulation As a Form of
Nonjudicial Legality' (2003) 12(4) Social & Legal Studies 490.
25 Christine Parker, 'Meta-Regulation: Legal Accountability for Corporate Social
Responsibility?' in Doreen McBarnet, Aurora Voiculescu and Tom Campbell (eds),
The New Corporate Accountability: Corporate Social Responsibility and the Law
(Cambridge University Press: Cambridge, 2007).
26 For a comprehensive overview, see K.D. Krawiec, 'Organizational Misconduct:
Beyond the Principal-Agent Model' (2004) 32 Florida State University Law Review
14-21.
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meta-regulatory strategy can be seen in the way businesses have
responded to occupational health and safety laws in the past; in this
example, tort laws effectively operated as meta-regulatory law.27 Laws
that take into account a business's compliance system to determine
its liabilities or penalties in relation to vicarious liability for sexual
harassment and discrimination, for example, or unequal employment
opportunity, also have a meta-regulatory effect.28 Likewise, a meta-
regulatory approach can be used to govern the dispensation of types
of corporate licences; it can further operate to provide incentives-
such as fast-tracking the granting of permissions, scheduling inspec-
tions less frequently, offering tax breaks or public recognition-that
reward businesses that demonstrate commitment to specific CSR
values in their internal regulations.
Christine Parker is one of the pioneers of the development of the
concept of meta-regulatory law. She places the concept of meta-
regulation 'into a broader literature in which governance is seen as
increasingly about "collaborations", "partnerships", "webs" or "net-
works" in which the state, state-promulgated law, and especially hier-
archical command-and-control regulation, is not necessarily the
dominant, and certainly not the only important, mechanism of regula-
tion'.29 She emphasizes the plurality of legal governance methods
while conceptualizing meta-regulatory law and points out that the
legal regulation of business is a generally ineffective way to hold
corporations socially responsible for their actions. She makes a dis-
tinction between accountability and responsibility, arguing that legal
regulation of businesses merely holds them accountable for conduct
that fails to meet legal standards, as distinct from instilling them with
a sense of social responsibility. To hold businesses socially responsible
for their behaviour, Parker believes that a legal approach should go
'beyond accountability' 30 to ask:
... whether and how much you care about your duties. An ethic of
responsibility calls for reflection and understanding, not mechanical or
bare conformity. It looks to ideals as well as obligations, values as well
as rules ... Responsibility internalizes standards by building them into
27 Colin Scott, 'Regulation in the Age of Governance: the Rise of the Post-Regulatory
State' in The Politics of Regulation: Institutions and Regulatory Reforms for the
Age of Governance (Edward Elgar Publishing Limited: Cheltenham, 2004) 145;
Parker, above n. 25 at 218; for the recent development of this legal approach in
the health sectors in the UK and Canada, see F. McDonald, 'Patient Safety Law:
Regulatory Change in Britain and Canada', PhD thesis, Dalhousie University,
Halifax, Nova Scotia 2010. Available at http://dalspace.library.dal.ca:8080/handle/
10222/13051.
28 Christine Parker, The Open Corporation: Effective Self-regulation and Democracy
(Cambridge University Press: Cambridge, 2002) 249-51.
29 Parker, above n. 25 at 210.
30 Ibid.
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the self-conceptions, motivations, and habits of individuals and into the
organization's premises and routines.31
Utilizing Philip Selznick's conceptualization of 'corporate conscience',
Parker argues that for meta-regulation to work at holding businesses
legally accountable for CSR, the following three things must be
achieved:
(1) the meta-regulation of CSR must be aimed at clear values or
policy goals for which businesses can take responsibility, as
distinct from allowing businesses merely to comply with output
rules;
(2) the meta-regulation of CSR must aim to ensure that these values
are embedded into the practices and structures of businesses;
and
(3) the meta-regulation of CSR must recognize that a business must
still be able to pursue its main goals and it should be given
space to work out for itself how best to meet those goals within
the responsibility framework. 32
When these three factors are present, the law can be seen as operat-
ing to make businesses socially responsible-that is, the law is 'meta-
regulating companies' internal consciences'. 33
Using a meta-regulation approach to attempt to develop a socially
responsible corporate culture is a relatively new idea and so provides
little analytical purchase. Nonetheless, this legal approach is not con-
fined solely to corporate regulations; Bronwen Morgan contends that
a meta-regulatory approach has the ability to manage the tension
between the 'social' and 'economic' goals of regulatory politics, for
example. 34 According to Fiona Haines and David Gurney, a meta-
regulatory approach is consistent with market principles as it
emphasizes greater efficiency and flexibility; they consider this ap-
proach as relatively unobtrusive in day-to-day business practice and
they regard it as effective in terms of problem solving.35
Let me present a few more examples to clarify the characteristics of
meta-regulatory law. The Australian Financial Services Reform Act
2001 (Cth) contains provisions on socially responsible investment that
31 P. Selznick, The Communitarian Persuasion (Woodrow Wilson Center Press:
Washington DC, 2002) 29, 102 in Parker, above n. 25 at 210.
32 Parker, above n. 25 at 215.
33 Ibid. at 217.
34 Morgan, above n. 24 at 490; Jurgen Habermas, 'Technology and Science As
Ideology' (1970) Toward a Rational Society in S. Seidman, Jiirgen Habermas on
Society and Politics: A Reader (Beacon Press: Boston, 1989) 81, cited in Fiona
Haines and David Gurney, 'The Shadows of the Law: Contemporary Approaches
to Regulation and the Problem of Regulatory Conflict' (2003) 25(4) Law & Policy
356.
35 Haines and Gurney, above n. 34.
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impose product disclosure obligations on financial planners and in-
vestment product providers." This Act empowers the Australian
Securities and Investments Commission (ASIC) to issue a 'stop order'
if a product disclosure statement (PDS) is 'defective', though it does
not detail the way a PDS should be prepared. It delineates the criteria
of a defective PDS but leaves its presentation to the product owner's
discretion. Here, the aim of the regulator is to ensure that consumers
have sufficient information to help them make an informed decision
when considering the acquisition of financial products." The values
behind this aim are vested in the belief that providers of financial
products should not use incomplete, fake or misleading information
about their product that could prevent consumers from making in-
formed decisions about whether to acquire a financial product. The
United States' Sarbanes-Oxley Act 2002 requires certain corporate
employees to report suspected corporate fraud to senior management
and requires or encourages companies to adopt policies that protect
whistleblowers."8 Part 9.4AAA of the Corporations Act 2001 (Cth) of
Australia contains similar provisions on whistleblowers.3 9 These laws,
rather than mandating the implementation of policies, encourage
businesses to establish processes that protect whistleblowers, whose
behaviour could help ensure corporate responsibility by alerting the
public not just to financial fraud but to any breach of legal or ethical
obligations.40 The Corporate Manslaughter and Corporate Homicide
Act 2007 (UK) is another example of meta-regulating law. It provides
that an organization will be guilty of corporate manslaughter 'if the
way in which any of the organisation's activities are managed or
36 This Act can be found in Roman Tomasic, Stephen Bottomley and Rob McQueen,
Corporations Law in Australia (The Federation Press: Annandel, 2002).
37 For the detailed objective of this provision, visit the website of Australian
Securities and Investment Commission at http://www.asic.gov.au/asic/asic.nsf/
byheadline/IR+04-71+ASIC+issues+guidance+on+PDS+disclosure?openDocument
(accessed 26 August 2010); for a comprehensive discussion on this Act, see
M. Haigh, 'Managed Investments, Managed Disclosures: Financial Services
Reform in Practice' (2006) 19(2) Accounting, Auditing & Accountability Journal
186.
38 For details of the US Sarbanes-Oxley reform, see Robert Eli Rosen, 'Resistances
to Reforming Corporate Governance: The Diffusion of QLCCs' (2005) 74 Fordham
Law Review 1251; for the discussion on the meta-regulatory effect of this Act, see
R.V. Aguilera, 'Corporate Governance and Director Accountability: an
Institutional Comparative Perspective' (2005) 16 British Journal of Management 39;
D. Karagiannis, J. Mylopoulos and M. Schwab, 'Business Process-based
Regulation Compliance: the Case of the Sarbanes-Oxley Act' (15th IEEE
International Requirements Engineering Conference (RE 2007), 2007) 315-21.
39 The Act could be found in CCHC Law, Australian Corporations & Securities
Legislation 2009: Corporations Act 2001, ASIC Act 2001, related regulations (2009);
for a detailed discussion, see P. Latimer, 'Whistleblowing in the Financial Services
Sector (Part 2)' (2004) 23 University of Tasmania Law Review 176.
40 P. Latimer, 'Reporting Suspicions of Money Laundering and "Whistleblowing":
the Legal and Other Implications for Intermediaries and their Advisers' (2003)
10(1) Journal of Financial Crime 23; S.A. Lindquist, 'Developments in Federal
Whistleblower Protection Laws' (2003) 23(1) Review of Public Personnel
Administration 78.
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organised by its senior managers (a) causes a person's death, and (b)
amounts to a gross breach of a relevant duty of care owed by the
organisation to the deceased'." Given these provisions, it is logical
that a business will be cautious regarding potentially dangerous activ-
ities and will frame effective strategies to avoid being found guilty of
corporate manslaughter.
The institutionalization of a meta-regulating approach in law has
not yet strongly established its authority over the normative structure
of economic law making. Although its obligatory, precise and arm's-
length-application dimensions go some way towards minimizing any
perception that raw power has determined the outcome of corporate
regulations, as some critiques argue, it might undermine the broad
scope of values, especially those pertinent to fundamental corporate
rights. For example, Bronwen Morgan argues that though this kind of
law delegates an important portion of the interpretive power to arm's-
length actors who will dispose of them with technical precision, this
strategy might mute their discretionary and value-laden aspects.4 2
Kim Krawiec argues that this legal approach considers corporate
compliance breaches too narrowly in internal compliance systems.4 3
According to her, meta-regulation is therefore aimed narrowly at giv-
ing incentives to organizational principals to police their agents more
carefully, rather than substantively addressing the ways in which
organizational management, systems and culture could be developed.
She also argues that 'heightened organizational liability in exchange
for a "safe harbour" in the form of mitigation based on internal com-
pliance structures' is 'far less onerous' to business than actually 'alter-
ing current business practices or paying damages for agent
misconduct'."
Another principal critique of meta-regulatory-style development in
law, as Karen Yeung argues, is that these laws could allow enterprises
to set processes that only meet their own needs and to avoid account-
ability for substance." Julia Black, in parallel to the argument of
Yeung, argues that the differences of objectives amongst the regu-
lators and regulatees could be different and hence regulators should
'fashion their own regulatory process' on the regulatees' (for instance,
enterprises) system of internal control. She admits that one of the
41 Corporate Manslaughter and Corporate Homicide Act 2007 is available at:
www.justice.gov.uk/guidance/docs/guidetomanslaughterhomicide07.pdf; for
details see Centre for Corporate Accountability, Response to the Government's
Draft Bill on Corporate Manslaughter, available at: http://www.corporateaccount
ability.org/manslaughter/reformprops; see generally A. Hall, R. Johnstone and
A. Ridgway, 'Reflection on Reforms: Developing Criminal Accountability for
Industrial Deaths' (2004), available at: http://www.ohs.anu.edu.au/publications/
pdf/WorkingPaper26pdf.pdf.
42 Morgan, above n. 24 at 517.
43 Krawiec, above n. 26 at 1, 28.
44 Ibid.
45 Karen Yeung, Securing Compliance: A Principled Approach (Hart Publishing:
Oregon, 2004) 204-14.
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strengths of the meta-regulating approach in laws is that it allows the
enterprise to cater for its own internal strategies but at the same time
emphasizes some modification in it following the differences in ob-
jectives.46 The basis of these differences lies with the potential conflict
between incorporating social values in business enterprises and a
never-ending corporate aim for maximizing profit. It is hard for the
regulator and stakeholders to locate these differences and hold enter-
prises accountable for those. At this point, the critics of meta-
regulatory laws argue that these laws provide scope for enterprises
to:
(1) avoid conflicts over substantive change to their internal man-
agement, structure and practices by symbolic structures as vis-
ible efforts to comply with law without any worthy substantive
change;47
(2) subsume the actual requirements for sensitizing corporate con-
science with CSR notions in ways that could obscure possibil-
ities for corporate accountability;4 8 and
(3) undermine the internal management conflicts in determining
whether the management has ability to address appropriate
values for developing corporate conscience.49
These criticisms indicate that the objectives of the idea of meta-
regulation through law, such as developing socially responsible
corporate conscience without intervening into their internal manage-
ment are not receiving enough weight in corporate strategies. Rather,
business enterprises are utilizing the scope of these laws mostly for
shaping CSR notions to suit themselves. 0 Nevertheless, the main
point of these criticisms is that 'there is nothing worthwhile to be
enforced anyway'5 and the critiques take two principal forms: that of
effectiveness and that of value.
46 Julia Black, 'The Emergence of Risk-Based Regulation' in Parker, above n. 25 at
224.
47 Lauren B. Edelman et al., 'Legal Ambiguity and the Politics of Compliance:
Affirmative Action Officers' Dilemma' (1991) 13(1) Law & Policy 73 at 75; S. Beder,
Global Spin: The Corporate Assault on Environmentalism (Scribe Publications:
Carlton North, Vic., 2000) 128-30; L.A. Cunningham, 'The Appeal and Limits of
Internal Controls to Fight Fraud, Terrorism, Other Ills' (2003) 29 Journal of
Corporation Law 267; K.D. Krawiec, 'Cosmetic Compliance and the Failure of
Negotiated Governance' (2003) 81 Washington University Law Quarterly 487 at
514, 542; G.R. Weaver, L.K. Trevino and P.L. Cochran, 'Corporate Ethics Practices
in the mid-1990s: An Empirical Study of the Fortune 1000' (1999) 18(3) Journal of
Business Ethics 283.
48 R.E. Rosen, 'Risk Management and Corporate Governance: the Case of Enron'
(2002) 35(1157) Connecticut Law Review 1180.
49 Parker, above n. 28 at 156-64; R. Baldwin, 'The New Punitive Regulation' (2004)
67(3) Modem Law Review 351 at 379.
50 J.M. Conley and C.A. Williams, 'Engage, Embed, and Embellish: Theory Versus
Practice in the Corporate Social Responsibility Movement' (2005) 31 Journal of
Corporation Law 1; R. Shamir, 'The Age of Responsibilization: on Market-
Embedded Morality' (2008) 37(1) Economy and Society 1.
51 Parker, above n. 25 at 229.
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Parker responded to these criticisms by considering meta-
regulation as an 'aspect of a broader shift in the way law regulates in
the context of the new governance' which focuses on 'a logic of
informal, negotiated process within socio-legal networks'.5 3 She pon-
ders on the 'process rationality' that usually 'shares neither the rule
governed and proceduralist schemata of formal legal rationality nor
the consensual goal directedness of substantive rationality'. However,
the rationalities in this process depend upon the 'emergent decon-
struction of procedural and substantive rights, the dissolution of the
normative legality that is historically embedded in formal justice, and
the deformation of constitutional protections and safeguards'."
As mentioned earlier, the object/objects provided by meta-
regulatory laws always have a substantive aim (or social policy goal or
responsibility values). To reach the aim, it insists that the corporate
management has to initiate necessary process. Since it is a law, not
merely a process, it has political sanction and therefore it can garner
widespread legitimacy. However, its legitimacy does not rely upon the
state sanctions only. Its strengths mostly rely on its values that sensit-
ize 'corporate conscience'ss to hold substance-oriented process in
their 'organizational culture'. In her narration of creating corporate
conscience, Selznick includes the realities of interdependence as well
as maintaining 'self interests' in the 'organizational culture' of busi-
ness enterprises. 56
Whether this law is being pursued in accordance with certain
values is therefore a vital issue to be determined to answer some of
the critiques. Societies want their values to be reflected in corporate
behaviour and hence the laws that carry these values could act as a
medium for corporate bodies to gain legitimacy for their activities in
societies. They cannot avoid seeking this legitimacy simply because
their resource accumulation, manpower availability and product sell
also depend upon the quality of their 'licence to operate' in the soci-
ety; whereas licensing is dependent upon the legitimacy of their
operations in the society. Meta-regulatory law could use this licensing
as one of its objects to turn business enterprises to be more inclined to
social values. For example, Danish enterprises have to maintain a
'Green Account' to help evaluate their business operations' impact on
52 lbid. at 230.
53 W.E. Scheuerman, 'Reflexive Law and the Challenges of Globalization' (2001) 9(1)
Journal of Political Philosophy 81; W. Heydebrand, 'Process Rationality As Legal
Governance: a Comparative Perspective' (2003) 18(2) International Sociology 325
at 326.
54 Heydebrand, above n. 53 at 334.
55 According to Selznick, the simplest meaning of corporate conscience relates to
the inner commitment of doing the right things. For details, see P. Selznick, The
Moral Commonwealth: Social Theory and the Promise of Community (University of
California Press: California, 1994) 345; K.E. Goodpaster, 'The Concept of
Corporate Responsibility' (1983) 2(1) Journal of Business Ethics 1.
56 Selznick, above n. 31 at 101.
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the environment and their investment for developing the environ-
ment. The Act on Environmental Protection of Denmark requires cer-
tain types of enterprises to maintain and make this account available
for public scrutiny. The social values behind this requirement are
related to the protection of the environment and that the enterprises
show their efforts in fulfilling these requirements through their Green
Account. Enterprises that do not maintain this account might gradu-
ally lose their licence to operate vis-'-vis the legitimacy of their opera-
tions in society. This Act is, for instance, a meta-regulatory law: it
holds values; pushes business enterprises to enter into a situation that
requires them to have appropriate internal strategies; and indirectly
binds them to fulfil its objective (if the enterprise does not follow this
requirement, the legitimacy of its operations might be shaken; and it
might be less competitive in the market than the enterprise that is
getting the incentive for fulfilling this requirement). This instance
could be cited in reply to the critiques of this law, i.e. it is unable to
fulfil what it was enacted to achieve. Meta-regulatory laws' character-
istics (in relation to business enterprises) are interrelated and stimu-
lating. As mentioned earlier, its objects or requirements are related to
social values that nurture the licence to operate in society. Incentives
or disincentives provided in these laws could increase or decrease the
competitive edge of economic actors and its provision of sanction
could punish or reward business enterprises according to their
performance.
The critique regarding 'hollowing the state' might not be a moot
point in the context of this law. It is not totally 'decentred' or 'centred'
or created only by the state or private parties." It is based on the
conceptual core of decentred and centred understanding of law: while
its values are settled by the political power (or the state), its im-
plementing strategies are carried out by the private parties. This posi-
tion ensures that this law tackles the problem of information
asymmetry between regulators and regulatees. In the realm of plural-
ization of actors in exercising social power (it is well acknowledged
that government does not exercise monopoly of power and control),
these types of laws are based on dispersing the regulatory control
between social actors (in a broader sense of regulators and regula-
tees). Here the rationale of dispersing this power is that the scope of
exercising autonomy would facilitate the regulatees to conceive social
values as the basis of their governance. While regulation is creeping
57 Regarding the understanding of 'decentred' law, see Black, above n. 12 at 2-27;
Adelle Blackett, 'Global Governance, Legal Pluralism and the Decentered State: a
Labor Law Critique of Codes of Corporate Conduct' (2000) 8 Indiana Journal of
Global Legal Studies 401; Julia Black, 'Decentring Regulation: Understanding the
Role of Regulation and Self Regulation in a "Post-Regulatory" World' (2002) 54
Current Legal Problems 103. For the understanding of 'centred' law, see Teubner
(1987), above n. 8; Rose and Miller, above n. 13 at 271; Veld et al., above n. 11.
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towards 'conduct of conduct'" or to 'act upon action'," nonetheless
this legal approach does not change its objectives modelling upon the
concurrent objectives of different corporate behaviours. States (or the
regulators) settle the values of this approach and hence meta-
regulatory laws hold the power of the states (or the political power) to
transcend the social values to the utmost extent with uniformity.
It may be trite to say that the construction of the meta-regulating
approach of law is complex. It aims to cover the results of various
interacting factors, the nature and relevance of which changes over
time. Since these interactions are complex and the actors in inter-
actions are diverse in their goals, intentions, purposes, norms and
abilities, meta-regulating laws might seem complex to a certain ex-
tent. Nonetheless, it possesses rationality and coherence in its struc-
tural formation. The basis of this law/regulation-the fusion of
responsive and reflexive legal characteristics-has interlinked its
values with its implementation process.
Meta-regulating law is an alternative legal approach to instilling
social values in the operation of corporations. How this type of law
can harness different social objectives and how the state can fulfil its
social objectives through this type of law needs to be investigated. The
following part of this paper delves into these issues.
IlI. Meta-regulation in Least Developed Countries (LDCs)
and the Corporate Regulations of Bangladesh
Although the way I conceptualize meta-regulating law is based on
Parker's formulation of meta-regulation, my version of this approach
differs slightly from hers. The differences are mostly due to the fact
that she has framed her regulatory approach with regard to business
enterprises in general and has not categorized the enterprises in any
way, whereas my approach is specifically related to the business
enterprise of least developed countries (LDCs). This focus on the busi-
ness enterprises of LDCs has led me to consider the formulation of
regulations and their implementation differently. While Parker places
less emphasis than I do on the role of the state as regulator and
minimizes the role of government as an external influence in regard to
corporate self-regulation, the political power of the state and the role
of government are vital components of my approach.6 0 Section i of
this part details my formulation of a meta-regulation approach and
58 Michel Foucault, 'Governmentality' in Graham Burchell, Colin Gordon and
Peter Miller (eds), The Foucault Effect: Studies in Governmentality (University of
Chicago Press: Chicago, 1991).
59 Nikolas Rose, Powers of Freedom: Reframing Political Thoughts (Cambridge
University Press: Cambridge, 1999) 4.
60 Anthony Heyesa and Neil Rickman, 'Regulatory dealing-revisiting the
Harrington paradox' (1999) 72(3) Journal of Public Economics 368;
Peter N. Grabosky, 'Using Non-Governmental Resources to Foster Regulatory
Compliance' (1995) 8(4) Governance 542.
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section ii deals with how this approach might be used to incorporate
CSR principles into the corporate regulations of Bangladesh's busi-
ness enterprises.
i. Meta-regulation and the Corporate Regulations of LDCs in
General
According to Parker, meta-regulation is an 'approach to legal regula-
tion in which the internal "corporate conscience" is externally regu-
lated'." She argues that law-makers and regulators may not be best
placed to implement CSR values in corporate regulations;6 2 she con-
tends that the people who are directly involved in particular situations
should play a meaningful role in the development of the regulations of
those situations.6 3 Parker argues that different social organizations
and stakeholders, together with the government, should formulate the
regulations. Among these regulators, however, she puts minimal em-
phasis on the role of government in regulating corporate behaviour.
I believe, however, that the state has a vital role to play: it should
use its political power to establish the values that inform meta-
regulatory laws. In the context of LDCs like Bangladesh, without the
backing of the state and without strong economic incentives or legal
sanctions, business enterprises may not be interested in incorporating
the principles of CSR into their regulations. In her approach to meta-
regulation, Parker replaces the impact of political and governmental
sanctions with the impact of plural actors in corporate governance
and the enabling environment of developed countries. In developed
countries (and in some developing countries) consumer activism, 64
voluntary industry codes and the importance of reputation are all
factors that motivate corporate behaviour.65 As a result, laws and
regulations do not play a significant role in shaping corporate
behaviour.6 6
Government plays an essential role in formulating meta-regulatory
law in most LDCs, however. Most of these countries do not have an
environment that enables different actors to affect corporate govern-
ance and their corporate laws have not yet delineated stakeholders'
rights, limits and abilities in regard to influencing corporate govern-
ance. The laws of Bangladesh, for instance, do not have any bearing
61 Parker, above n. 25 at 237.
62 lbid. at 217.
63 Ibid.
64 Severyn T. Bruyn, 'The moral economy' (1999) 57(1) Review of Social Economy 30.
65 Hutter, above n. 22 at 8; Sherry Cable and Michael Benson, 'Acting Locally:
Environmental Injustice and the Emergence of Grass-Roots Environmental
Organizations' (1993) 40(4) Social Problems 464.
66 Bruyn, above n. 64 at 36.
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on how business enterprises should accommodate different stake-
holders other than the government and stockholders." One of the
reasons for this is that the groups68 working on corporate regulation
issues in LDCs lack the knowledge and the ability to effectively dis-
seminate information and public credibility. Due to the high degrees
of poverty, illiteracy and ignorance, non-state actors in the civil
sphere of LDCs are lagging behind in corporate issues. Therefore,
while these types of actors in developed countries are able to monitor
the operation of businesses and are even able to impose sanctions
against particular corporate behaviour," equivalent actors in LDCs
are not in a position to garner public support for such actions. For
example, in Bangladesh, the number and influence of non-
governmental organizations (NGOs) that engage with the corporate
sector is low, despite the fact that this country is home to the largest
NGO in the world and one of its NGOs won the Nobel Prize for its
immense impact on the socio-economic life of the people of Bangla-
desh.7 0 Recently, when workers from the ready-made garments
(RMG) industries demonstrated in its capital city for an increase in
their minimum wage, very few NGOs were involved, either for or
against the cause. The impact of these NGOs on the RMG factory
owners was negligible; their lack of public support, credibility and
organizational skills meant that they were not even able to bring the
issue to the forefront of public attention. Ultimately, the government
had to step in and the Minimum Wage Board (a statutory body)
settled the issue, with the government facilitating the settlement.
It is worth repeating that where the corporations of the developed
and some developing countries are taking consumer demands and
67 H. Ward, Public Sector Roles in Strengthening Corporate Social Responsibility:
Taking Stock (World Bank and IIED: Washington, 2004).
68 Non-state actors would be divided into two major spheres: the economic sphere
and the civil sphere. The economic sphere includes, for instance, markets and a
broad range of profit-motivated organizations and activities embracing finance,
industry etc. The civil sphere includes non-governmental organizations, charities,
trusts, foundations, advocacy groups, groups of professionals etc. For this
research, non-state actors generally means the non-state actors of the civil
sphere. For details of non-state actors, see Bridget M. Hutter and Joan O'Mahony,
'Business Regulation: Reviewing the Regulatory Potential of Civil Society
Organisations' (Centre for Analysis of Risk and Regulation, London School of
Economics and Political Science, 2004) 2; Helmut K. Anheier, 'Strategy Mix for
Nonprofit Organisations: Vehicles for Social and Labour Market Integrations', The
Third Sector in Europe: Five theses (Kluwer Academic/Plenum Publishers: New
York, 2004).
69 Hutter, above n. 22 at 13; Bruyn, above n. 64 at 25, 30.
70 Bangladesh Rural Advancement Committee (BRAC) is the largest NGO in the
world with over 7 million microfinance group members, 37,500 non-formal
primary schools and more than 70,000 health volunteers. BRAC is the largest
NGO by number of staff employing over 120,000 people and it reaches to over 110
million people in Asia and Africa. For details, visit: http://en.wikipedia.org/wiki/
BRAC_%28NGO%29; Grameen Bank was awarded the Nobel Peace Prize in 2006.
For details, visit http://www.grameen-info.org/index.php?option=comcontent&
task=view&id=21&Itemid=139.
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stakeholder requirements into account in developing their standards,
corporations in most of the LDCs are not sufficiently accountable to
the societies in which they operate." Though the business enterprises
that are the suppliers to global buyers try to satisfy the buyers' condi-
tions to which they have agreed, complying with these conditions
alone does not effectively contribute to the development of a socially
responsible corporate culture. Most of these suppliers have confined
their efforts to adopting their buyers' denoted CSR-related practices
only in the furtherance of their own self-interest; these principles and
practices are rarely incorporated into the general corporate culture.
Indeed, they usually comply with CSR standards only so long as they
are under pressure from their buyers to do so.72 Civil society groups'
pressure on corporate societies to engage in socially responsible cor-
porate behaviour and to be held accountable to stakeholders for un-
ethical self-regulation typically goes unheeded. Such enterprises will
act in accordance with CSR principles only if they are externally pres-
sured to do so or because they face legal sanctions for not doing so.7 3
Political power and government sanctions determine the extent of
their rights and liabilities. These LDCs are accustomed to channelling
social demands through laws and regulations.
Consequently, it would be short-sighted to rely solely on the initiat-
ive of business enterprises to formulate a meta-regulation approach
to develop a socially responsible corporate culture in LDCs. 4 Business
enterprises of LDCs would only incorporate meta-regulatory ap-
proaches if they were adequately motivated, incentivized and simul-
taneously put under legal obligation to do so. Since the business
enterprises of LDCs generally do not have the required knowledge of
CSR, nor the information and expertise to systematically develop a
socially responsible corporate culture, the governments of these
71 A. Warhurst, 'Future Roles of Business in Society: the Expanding Boundaries of
Corporate Responsibility and a Compelling Case for Partnership' (2005) 37(2-3)
Futures 151; D.L. Swanson, 'Toward an Integrative Theory of Business and
Society: a Research Strategy for Corporate Social Performance' (1999) 24(3)
Academy of Management Review 506; J. Moon, A. Crane and D. Matten, 'Can
Corporations Be Citizens? Corporate Citizenship As a Metaphor for Business
Participation in Society' (2005) 15(3) Business Ethics Quarterly 429.
72 D.A. Baden, I.A. Harwood and D.G. Woodward, 'The Effect of Buyer Pressure on
Suppliers in Smes to Demonstrate CSR Practices: an Added Incentive or Counter
Productive?' (2009) 27(6) European Management Journal 429; S.J. Lim and
J. Phillips, 'Embedding CSR Values: The Global Footwear Industry's Evolving
Governance Structure' (2008) 81(1) Journal of Business Ethics 143.
73 Andrew King and Michael Lenox, 'Industry Self-Regulation Without Sanctions:
the Chemical Industry's Responsible Care Program' (2000) 43(4) Academy of
Management Journal 3; Neil Gunningham, 'Environment, Self-Regulation, and the
Chemical Industry: Assessing Responsible Care' (1995) 17(1) Law & Policy 57.
74 Ward and World Bank, above n. 67; C.M. Radaelli, 'Towards Better Research on
Better Regulation' (paper presented at the Advanced Colloquium on Better
Regulation, Centre for Regulatory Governance, University of Exeter, 2007).
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countries need to create an environment that enables business enter-
prises to take a meta-regulatory approach to their corporate regula-
tions." That is, unlike developed countries, LDCs need to use political
power to facilitate the implementation of this legal approach.7 6
Another reason for emphasizing the role of government more than
Parker does is the diverse nature of business enterprises in different
countries. While most transnational corporations and buyers are
based in developed countries, the business enterprises of LDCs
are typically small and medium-sized and they tend to act as the
suppliers to global buyers. Their business management strategies are,
therefore, different to the strategies deployed by the businesses of
developed countries. In particular, the corporate psychology, organ-
izational patterns and motivational factors of small and medium-sized
enterprises (SMEs) differ from those of large business enterprises."
Meta-regulatory laws that were designed to suit the businesses of
developed countries may therefore prove unsuitable for the business
enterprises of LDCs.
My conception of meta-regulatory law has much in common with
the notions of reflexive and responsive law. While these types of law
are theoretically distinct, they are ideally interdependent.78 I contend
that meta-regulation represents a fusion of the ideas of responsive
and reflexive law: it is a pluralized form of law that embraces the
normative criteria of responsive and reflexive law theories. Lest this
become too polemic, I will briefly discuss these laws and the fusion of
them.
Reflexive law catalyses the processes of social cooperation,
emphasizing that people should be granted the scope to match spe-
cific values to specific problems. 79 An important feature of this type of
law is that 'it involves not simply an attempt to delegate rule making
authority to self-regulatory mechanisms such as collective bargaining,
but also [represents] an effort to use legal norms, procedures and
75 Hutter, above n. 22 at 13; Nils Brunsson and Bengt Jacobsson, A World of
Standards (Oxford University Press: New York, 2000) 172.
76 J. Jordana and D. Levi-Faur, 'The Politics of Regulation in the Age of Governance'
in The Politics of Regulation: Institutions and regulatory reforms for the age of
governance (Edward Elgar: Cheltenham, 2004) 1.
77 R. McAdam and R. Reid, 'SME and Large Organisation Perceptions of Knowledge
Management: Comparisons and Contrasts' (2001) 5(3) Journal of Knowledge
Management 231; for a detailed discussion, see C. Carrier, 'Intrapreneurship in
Large Firms and SMEs' (2002) 12(3) Entrepreneurship: Critical Perspectives on
Business and Management 392.
78 Parker, above n. 9 at 356.
79 The Oxford English Dictionary Online defines 'reflexive' as 'applied to that which
turns back upon, or takes account of, itself or a person's self, esp. methods that
take into consideration the effect of the personality or presence of the researcher
on the investigation', 'Reflexive' in www.oxfordreference.com; C. Barnard et al.,
Reflexive Law, Corporate Social Responsibility and the Evolution of Labour
Standards: The Case of Working Time (2004) 4, available at: http://www.google.
com.au/search?hl=en&q=REFLEXIVE; for a discussion on the philosophical basis
of reflexive law, see Calliess, above n. 13, available at: http://www.germanlaw
journal.com/article.php?id=109.
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sanctions to "frame" or "steer" the process of self-regulation'.ao The
main aim of this type of law is not the establishment of specific rights
and duties as general laws and regulations do." This type of law and
regulations do not define the goals to be realized by the welfare state.
Rather, they emphasize procedures: appropriate decisions are as-
sumed to be made on the basis of procedures indicating who should
take part in making a particular decision, hopefully resulting in deci-
sions being made by the stakeholders whose interests will be directly
affected." In reflexive law, self-regulation may be combined with due
consideration of the interests of all stakeholders and decisions may be
made solely on the basis of arguments and not upon economic or
political power.83
Briefly, there are two core features of reflexive law: (1) it catalyses
the process of networking among stakeholders; and (2) it allows the
stakeholders to choose which legal values apply to their problems."
Because reflexive law catalyses the process of self-regulation by
which stakeholders can coordinate themselves,8 it has a 'special
potential to provoke other subsystems to engage in processes of net-
working with each other'." However, the output of this networking is
conceivably problematic. Christine Parker doubts its potential success
as it is difficult to connect and coordinate many subsystems with
many different processes." Laws with specific social values that are
adopted by the state, however, may have a chance of coordinating
different subsystems of society in order to attain a common social
goal.
Responsive law embraces broad substantive values and focuses on
ways to promulgate these values within the practices of a range of
self-regulating or semi-autonomous groups." The core idea of this
type of law is that any external intervention in self-regulation should
depend on the extent to which the regulatee has already internalized
80 Teubner (1982), above n. 8; Teubner and Generalizations (eds), above n. 8;
0. De Schutter, 'The Implementation of Fundamental Rights Through the Open
Method of Coordination', Social Rights and Market Forces: Is the Open
Coordination of Employment and Social Policies the Future of Social Europe?
(Bruylant: Brussels, 2004) 279.
81 S.E. Gaines, 'Reflexive Law as a Legal Paradigm for Sustainable Development'
(2002) 10 Buffalo Environmental Law Journal 1.
82 D.J. Fiorino, 'Rethinking Environmental Regulation: Perspectives on Law and
Governance' (1999) 23 Harvard Environmental Law Review 441; R. Barratt and
N. Korac-Kakabadse, 'Developing Reflexive Corporate Leadership: the Role of the
Non Executive Director' (2002) 2(3) Corporate Governance 32.
83 Julia Black, 'Constitutionalising Self-regulation' (1996) 59(1) Modem Law Review
24.
84 Parker, above n. 9 at 356.
85 Black, above n. 83 at 24.
86 Parker, above n. 9 at 357.
87 Teubner (1982), above n. 8 at 254; Parker, above n. 9 at 358.
88 P. Nonet, P. Selznick and R.A. Kagan, Law & Society in Transition: Toward
Responsive Law (Transaction Publisher: Piscataway, 2001).
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the underlying values or aims of the law.89 The values, goals and
principles of these laws are dependent on the political affiliations that
help to preserve this type of law's integrity in a diverse society. This
type of law allows regulatees to plan their implementation strategies
in a culturally appropriate manner. Likewise, regulators are also
granted scope to modify its goals and principles; plural actors and
institutions are given latitude to learn and correct themselves.90 Ian
Ayres and John Braithwaite detail the operation of this type of law.
They state that regulators could intervene if it is found that regulatees
have failed to design effective self-regulation. Similarly, regulatees can
avoid punitive regulation or harsh enforcement if they respond to the
core aims of this type of law in their self-regulation.9 1 Responsive law
could thus be seen to facilitate the reflexive process by promoting the
demonstration of particular values in the conduct of regulatees.
Robert Baldwin and Julia Black discuss five ways to make responsive
laws 'really responsive', other than focusing on the regulatee's com-
pliance. They contend that responsive law should be responsive to:
(1) the operational and cognitive framework of regulatees;
(2) the broader context of the regulatory regime;
(3) different precepts of regulatory strategies;
(4) the state's own performance; and
(5) changes in each of these elements.9 2
Considering these elements, responsive law embraces substantive
public interest-oriented goals backed by widely-accepted social values
that are either related to the values of the regulatees or can be asso-
ciated with their values. In this broader sense, responsive law has two
main objectives too; these are promoting broad substantive values
and insisting on the incorporation of its values into the strategies of
different actors.9 3
This type of law has flaws too. Particularly, its aim to place its values
at the core of the implementation strategies of different regulatees
may not be possible. This approach is extremely challenging for regu-
lators; it is a very big call to expect them to know all about the
regulatees and their ever-changing attitudes. 94 The assumption is that
political deliberation is capable of channelling its values with integrity.
But politics alone may not be able to determine the substantive values
of independent actors. Or it could destroy an organization's process
for implementing its values without substituting it with a superior or
89 Braithwaite, above n. 5 at 231; Valerie Braithwaite, 'Responsive Regulation and
Taxation: Introduction' (2007) 29(1) Law & Policy 3.
90 Parker, above n. 9 at 357.
91 Ian Ayres and John Braithwaite, Responsive Regulation (Oxford University Press:
Oxford, 1992) 19-35, cited in Parker, above n. 9 at 357.
92 Robert Baldwin and Julia Black, 'Really Responsive Regulation' (2008) 71(1)
Modem Law Review 59.
93 Nonet et al., above n. 88; Ayres and Braithwaite, above n. 91.
94 Nagarajan, above n. 22 at 11.
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equally worthy process. Using political deliberation as an automatic
driver to push different mechanisms to conceive substantive values as
the basis of its strategies could also expose flaws in this theory of law.
Teubner accordingly argues that law should not focus on setting sub-
stantive duties. 95
The basis of a meta-regulation approach consists of the two norm-
ative features of reflexive and responsive law theories. This approach
has two core features. Its first feature is that it consists of substantive
and procedural values derived from a plurality of regulation originat-
ing in the state, and it indirectly insists that participants incorporate
these values in their regulations. This feature is consistent with defini-
tions of responsive law. Its second feature is that it involves a process
through which its substantive values are applied to the behaviour of
the participants who agree on them, and this process can be revised
as the values are applied. This feature has a uniquely reflexive legal
quality.
Like responsive law, meta-regulatory law requires the regulatees
(who have accepted the option to do or not to do something) to align
themselves with the core values of the law. Meta-regulatory law does
not directly impose values on regulatees or force them to abandon
their current values, nor does it emphasize the values of any particular
law. This type of approach informs business enterprises of the ration-
ales of the society (or any sub-section of the society) or of incentives
or legal sanctions that might colour the development of their business
strategies.96 For instance, where the meta-regulation law is designed
for corporate regulation, it would be appropriate to inform regulatees
(business enterprises, for instance) of the market-based rationale. This
indirect method could be implemented in different ways, such as re-
quiring information or declaring incentives or narrating situations
that could incur disincentives. (These issues could be defined as 'ob-
jects' of meta-regulation.) The objective is to integrate the market
rationale, incentives and disincentives with business strategies. For
instance, requiring business enterprises to disclose their CSR per-
formance could create a situation that enables stakeholders to sanc-
tion the way enterprises act. If the information provided in the
performance disclosure is judged to be favourable, in accordance
with the standards that the particular stakeholder group expects busi-
ness enterprises to follow, the consequences may be positive-public
perception of the enterprise's reputation might improve, for example,
or investment in the enterprise might increase or it might gain a
greater market share. Negative judgments, on the other hand, may
lead to a damaged reputation, reduced investment or lesser market
95 Teubner and Generalizations (eds), above n. 8.
96 Richard C. Ericson, Arron Doyle and Dean Barry, Insurance as Governance
(University of Toronto Press: Toronto, 2003).
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share. To modern business enterprises, such losses may matter more
than the imposition of a fine for breaching formal law."
Though meta-regulation is not as process-oriented as reflexive law
is, it does indirectly bind regulatees to adopt certain processes in
order that they might avail themselves of incentives or avoid sanc-
tions. Reflexive law, however, 'seeks to structure bargaining relations
so as to equalize bargaining power, and it attempts to subject con-
tracting parties to mechanisms of "public responsibility" that are de-
signed to ensure that bargaining processes will take account of
various externalities'.98 Accordingly, meta-regulation allows regula-
tees to design their own internal strategies, which should take their
stakeholders into account. The aim is to provide regulatees with the
power to adopt the most competitive business strategies, giving them
the best chance to compete effectively.
For example, the US Federal Sentencing Guidelines insist that
enterprises maintain an effective compliance system. According to
these guidelines, enterprises that have effective compliance systems
may be granted a reduced penalty for any breach of law.99 The guide-
lines also state that the absence of a compliance system could lead to
an enterprise being placed on probation until it implements such a
system. These meta-regulatory approaches have significant effects on
how corporations assess acceptable practices. For instance, because
several US agencies (such as the Department of Defense and the
Department of Health and Human Services) consider the performance
of compliance mechanisms when deciding whether to initiate civil or
criminal proceedings, their regulated enterprises maintain effective
compliance systems that follow the standards of compliance outlined
in the Federal Sentencing Guidelines. Section 86C of the Australian
Trade Practices Act 1974 (Cth) allows the courts to issue corporate
probation orders in relation to competition and consumer protection
offences. 00 As a result, business enterprises adopt various different
97 Karin Buhmann, 'Corporate Social Responsibility: What Role for Law? Some
Aspects of Law and CSR' (2006) 6(2) Corporate Governance 196.
98 Teubner (1982), above n. 8 at 256.
99 See D.E. Murphy, 'The Federal Sentencing Guidelines for Organizations: A
Decade of Promoting Compliance and Ethics' (2002) 87(2) Iowa Law Review 697;
for details, see Centre for Corporate Accountability, Response to the
Government's Draft Bill on Corporate Manslaughter, available at: http://www.
corporateaccountability.org/manslaughter/reformprops; see generally A. Hall,
R. Johnstone and A. Ridgway, 'Reflection on Reforms: Developing Criminal
Accountability for Industrial Deaths' (2004), available at: http://www.ohs.anu.edu.
au/publications/pdf/WorkingPaper26pdf.pdf.
100 Parker, above n. 28 at 248; C. Parker and V.L. Nielson, 'Do Businesses Take
Compliance Systems Seriously?-An Empirical Study of the Implementation of
Trade Practices Compliance Systems in Australia' (2006) 30(2) Melbourne
University Law Review 441; for general discussion on this Act, see R.B. Vermeesch
et al., Business Law of Australia (Butterworths: Sydney, 1998).
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strategies to avoid being charged with these offences, since the pun-
ishment of corporate probation could be extremely damaging to
them.'0
ii. Using Meta-regulation to Instil Corporate Social Responsibility
(CSR) Principles in Bangladeshi Corporate Regulations
Corporate social responsibility (CSR)'02 is an increasingly important
part of the business environment.103 It is a complex and multi-
dimensional organizational phenomenon that represents not just a
change to the commercial environment in which an individual enter-
prise operates, but also a pragmatic response of that enterprise to its
consumers and to society.104 It is increasingly understood as a means
by which business tries to reach a balance between its drive for profit
and the society on which it makes an impact.'05 Advocates of CSR
believe that its principles offer opportunities to business enterprises
for greater market access, cost savings, productivity and innovation,
as well as broader social benefits such as education and community
development. For example, the Buriganga, an important river that
flows through the capital city of Bangladesh, would not have become
a toxic dump if the tanneries beside it were committed to the core
principles of CSR and were barred by CSR-related standards from
discharging their waste into the river.' 06
101 For a detailed discussion, see: J.G. Hill, 'Corporate Criminal Liability in Australia:
An Evolving Corporate Governance Technique?' (2003) Journal of Business Law 1;
L. Gainsford, 'The Australian Competition and Consumer Commission's Proposed
Industry Codes of Conduct-A Compliance Solution?' (2004) 3 Journal of Law and
Financial Management 2.
102 This concept may be described by a number of terms, such as 'corporate
citizenship', 'the ethical corporation', 'corporate governance', 'corporate
sustainability', 'social responsible investment', 'corporate accountability' etc.
Regardless of terminology, the core principles are the same. In this paper, the
term 'CSR' is used not because it carries any special meaning, but simply to be
consistent.
103 Jeremy Moon and David Vogel, 'Corporate Social Responsibility, Government,
and Civil Society' in Andrew Crane et al. (eds), The Oxford Handbook of
Corporate Social Responsibility (Oxford University Press: New York, 2008) 303;
David Vogel, The Market for Virtue: The Potential and Limits of Corporate Social
Responsibility (Brookings Institution Press: Washington DC, 2005).
104 W. Luetkenhorst, 'Corporate Social Responsibility and the Development Agenda.
The Case for Actively Involving Small and Medium Enterprises' (2004)
Intereconomics 157 at 166.
105 John Clark, Worlds Apart. Civil society and the battle for ethical globalization
(Earthscan: London, 2003); Bridget M. Hutter and Joan O'Mahony, 'The Role of
Civil Society Organisations in Regulating Business' (Centre for Analysis of Risk
and Regulation, London School of Economics and Political Science, 2004) 3.
106 Moinul Islam Sharif and Khandaker Mainuddin, 'Country Case Study on
Environmental Requirements for Leather and Footwear Export from Bangladesh'
(Bangladesh Centre for Advanced Studies, 2003) 9. There are 158 small and
medium tanneries beside this river and they are dumping around 22,000 cubic
metres of untreated liquid toxic waste daily into it and into the gutters and canals
that run alongside in the roads. Bangladesh has 200 tanneries of which none has
any effluent plant. For details and the source of this information, see Satadal
Sarkar, 'When Will the Waste Flow in the Buriganga Stop?', The Prothom Alo
(Dhaka), 10 November 2010.
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However, some critics argue that CSR introduces social and
environmental clauses that result in protectionism by the back door
and that it imposes inappropriate cultural standards or unreasonably
bureaucratic monitoring demands on businesses.10 7 For example,
regulations arising from European Union Directives on the Restric-
tion on Hazardous Substances and End-of-Life Vehicles, rules on the
traceability of food products, regulations on energy efficiency and
take-back requirements, as well as sanitary and phytosanitary stand-
ards, can all necessitate changes to production methods or the devel-
opment of more sophisticated monitoring systems. In 1997, nearly 80
per cent of Bangladesh's shrimp processing plants were shut down as
the European Commission (EC) banned the import of frozen shrimp
from Bangladesh on the grounds of non-compliance with the buyers'
Hazard Analysis and Critical Control Points (HACCP) regulations. 08
HACCP is a systematic preventive approach to food safety and
pharmaceutical safety. It addresses physical, chemical, and biological
hazards from a preventive perspective rather than relying solely on
inspection of the finished product;' 09 the system is used at every stage
of the food production and preparation process, including packaging
and distribution. EC action, though justified under the World Trade
Organization's Agreement on the Application of Sanitary and Phyto-
sanitary Measures, raises questions about the ability of the business
enterprises of LDCs to satisfy these types of buyer requirements,
highlighting the vulnerabilities of business enterprises in weak econo-
mies and governance." 0
107 For details, see Maya Forstater, Alex MacGillivray and Peter Raynard,
'Responsible Trade and Market Access: Opportunities or Obstacles for SMEs in
Developing Countries?' (UNIDO: Vienna, 2006) 4, 55.
108 Zaid Bakht, 'Environmental Standards and Export of Bangladesh' in
Sachin Chaturvedi and Nagesh Kumar (eds), Environmental Requirements and
Market Access, Reflections from South Asia (Academic Foundation: New Delhi,
2007); Bob Pokrant and Peter Reeves, 'Work and Labour in the Bangladesh
Brackish Water Shrimp Export Sector' (2003) 60(3) Journal of South Asian Studies
359 at 362-4. For a quick idea on the volume of these environmentally unfriendly
SMEs near Dhaka, see Ashis Saikat, 'Five Hundred Industries Are Identified As
Causing Pollution', Prothom Alo (Dhaka), 2 September 2007.
109 For more details, visit: http://en.wikipedia.org/wiki/HACCP; http://www.bsigroup.
com.au/en-au/Assessment-and-Certification-services/Management-systems.pdf,
accessed 30 January 2009.
110 A.R. Belal and S. Cooper, 'Absence of Corporate Social Reporting (CSR) in
Bangladesh: A Research Note' (paper presented at the 5th APIRA Conference,
Auckland, 8-10 April 2007) 6. One of the reasons for their vulnerabilities is their
incapability to follow up CSR procedures that are related to supply chains.
Therefore, the requirement of fulfilling CSR practices is not always sustainable for
developing SMEs in LDCs. Rather, this requirement is, to some extent,
undermining their production ability. For some other reasons behind their
incapability and details of the effects of this incapability, see below, UNIDO at 20.
For more details: UNIDO, UNIDO's Corporate Social Responsibility (CSR)
Programme: Reaching Out to Small and Medium-Sized Enterprises (SMEs)
Worldwide (UNIDO: Vienna), available at: http://www.unido.org/fileadmin/import/
84703_BackgroundPaperLACRoundtable.pdf (accessed 28 February 2011).
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Some of these social and environmental standards could, wittingly
or unwittingly, act as protectionist measures and could put the busi-
ness enterprises of LDCs in a vulnerable position when they are seek-
ing global market access through buyer-driven supply chains."' For
most of the business enterprises in LDCs, complex CSR practices are
not always easy to follow. These practices can be very demanding"
to them, as they are often less well equipped to manage them than
large enterprises are. Consequently, most of the medium-sized busi-
ness enterprises are often at a disadvantage when competing to ac-
cess the global market as suppliers through buyer-driven chains."
In buyer-driven supply chains, suppliers have very little latitude to
avoid or alter the demands of CSR. Rather, they have to demonstrate
that they are able to implement standardized CSR practices if they
wish to widen their business scope, especially in those 'sectors where
consumer concerns and brand sensitivity have driven the develop-
ment of formalized standards and monitoring mechanisms'.1 14 With
the rise of sensitive consumerism, as well as increasing competition
for market share, global buyers tend to ensure that CSR practices are
implemented within their supply chains; a demonstrated commitment
to CSR helps buyers to secure their long-term profits, brand images
and managerial efficiencies. But buyers frequently shift the respons-
ibility for incorporating CSR standards onto their suppliers. It is the
suppliers, then, who must raise the additional funds necessary to
cover the cost of becoming CSR-compliant. To be competitive, there-
fore, business enterprises need to be developed in such a way that
they can successfully comply with the CSR standards denoted by
global buyers."s
It is worth noting that the concept of CSR embraces four core
principles. First, the societal principle of CSR is that business enter-
prises should contribute to building better societies, and they should
therefore integrate social concerns into their core strategies and con-
sider the full extent of their impact on communities; more particularly,
this principle requires business enterprises to uphold labour rights
and human rights, and to engage with any other relevant ethical
111 International Institute for Sustainable Development, 'Issue Briefing Note: Small
and Medium-Sized Enterprises' (Issue Briefing Note, International Institute for
Sustainable Development, 2004) 10. Also see UNIDO, above n. 110.
112 Sharif and Mainuddin, above n. 106 at 66.
113 United Nations Conference on Trade and Development, 'Towards a New Trade
"Marshall Plan" for Least Developed Countries' (United Nations Conference on
Trade and Development, 2005) 35, 36.
114 Forstater et al., above n. 107.
115 The United Nations Global Compact, 'Resource Document for Joint Workshop'
(paper presented at the Partnerships for Small Enterprise Development, New
York, January 2004).
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issues." 6 Secondly, the economic principle emphasizes the efficiency
of business enterprises in producing goods or providing services
without violating social and environmental values."' Thirdly, the
environmental principle is that business enterprises should not harm
the environment to maximize their profits, and they should play a
strong role in repairing any environmental damage caused by their
irresponsible use of natural resources."' Finally, the stakeholder prin-
ciple of CSR holds business enterprises responsible for taking the
legitimate interests of their stakeholders into account." 9
Within the CSR paradigm, there are two interrelated approaches
for implementing the social, environmental and ethical principles of
CSR. The holistic approach 'makes sense only within the context of
more substantive discussions of regulatory and social policy that tell
us for what corporations must take responsibility'.12 0 The materialistic
approach uses various mechanisms to effectively adopt CSR stand-
ards within the internal governance structures and management
practices of business enterprises. Business enterprises are more likely
to take a materialistic approach than a holistic approach to CSR; they
are more concerned with the process for implementing CSR stand-
ards than with the substance approach of this paradigm. That is, the
global suppliers of buyer-driven supply chains consider that the
methods used to incorporate CSR principles into their practices to
make them CSR-compliant are more important than evaluating the
relative merits of these notions.
Against this backdrop, a meta-regulation approach to developing
socially responsible corporate cultures in businesses determines regu-
latory strategies in three ways.
116 A.B. Carroll, 'Corporate social responsibility' (1999) 38(3) Business & Society 268;
E. Garriga and D. Mel6, 'Corporate social responsibility theories: mapping the
territory' (2004) 53(1) Journal of Business Ethics 51; C. Valor, 'Corporate social
responsibility and corporate citizenship: towards corporate accountability' (2005)
110(2) Business and Society Review 191; M. Van Marrewijk, 'Concepts and
definitions of CSR and corporate sustainability: between agency and communion'
(2003) 44(2) Journal of Business Ethics 95.
117 J. Elkington, 'Partnerships from cannibals with forks: The triple bottom line of
21st century business' (1998) 8(1) Environmental Quality Management 37;
M. Rogers and R. Ryan, 'The triple bottom line for sustainable community
development' (2001) 6(3) Local Environment 279; E. Juholin, 'For business or the
good of all? A Finnish approach to corporate social responsibility' (2004) 4(3)
Corporate Governance 20.
118 R. McAdam and D. Leonard, 'Corporate social responsibility in a total quality
management context: opportunities for sustainable growth' (2003) 3(4) Corporate
Governance 36; D. Matten and J. Moon, 'Pan-European Approach. A Conceptual
Framework for Understanding CSR' (2007) Corporate Ethics and Corporate
Governance 179.
119 R.E. Freeman and S.R. Velamuri, 'A New Approach to CSR: Company
Stakeholder Responsibility' (29 July 2008). Available at http://ssrn.com/abstract=
1186223 (accessed 25 February 2011); D. Jamali, 'A stakeholder approach to
corporate social responsibility: a fresh perspective into theory and practice' (2008)
82(1) Journal of Business Ethics 213.
120 Ibid. at 48.
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(1) Meta-regulatory laws detail incentives that encourage corpor-
ate management to adopt internal regulations and systematic
compliance processes that address social, environmental and
ethical responsibilities.
(2) The sanctions embedded in meta-regulatory laws ensure that
CSR principles have been adequately included in the compli-
ance systems of business enterprises in a manner that befits the
enterprises in question.
(3) Meta-regulatory laws allow different stakeholders to contribute
to corporate self-regulation. With the provisions for pluraliza-
tion of power in corporate regulations, meta-regulatory laws
create the possibility of meta-evaluation of corporate self-
regulation in the development of a socially responsible corpor-
ate culture.
Given these strategies, regulators have to select such incentives, dis-
incentives or sanctions that are strongly linked to CSR principles to
effect corporate regulations through meta-regulatory laws. Hence, a
meta-regulation approach to instil the principles of CSR in SMEs
establishes regulatory objectives that are strongly related to these
principles.
Let us evaluate a few laws of Bangladesh to illustrate the scope of
this regulatory approach. One of the objectives of the Bangladesh
Labour Act 2006121 is to protect labour rights in industry. To fulfil this
objective, this law has 354 sections that are either prescriptive or
descriptive or linked to specific sanctions. Most of the sections' aims
could be sustainably accomplished if they could be attuned to meta-
regulatory strategies. For instance, section 348 of this law stipulates
that the government should facilitate training on labour rights for
labour union leaders and the employers with the assistance of the
enterprises at which the trainees work. It is further stipulated that
labourers will be deemed to be working while they are being trained.
While the objective of this provision is to make employees aware of
their rights and duties, this section fails to fulfil its objectives because
the incentives offered to employees for receiving training might be
considered a disincentive to employers. Putting the onus of this train-
ing initiative on the government might increase the necessity and
frequency of this training; placing this responsibility on the industry
alone might mean that employees will not receive the required stand-
ard of training.
At this point, a meta-regulation approach could prove an effective
strategy to fulfil the aims of this provision. The provision could place
responsibility for the training on business enterprises but the per-
formance of the enterprise in fulfilling this responsibility could be
linked, for example, with sentencing guidelines for the labour courts
121 This law can be found at: http://bdlaws.minlaw.gov.bd/bangla-pdf part.php?id=
952&vol=38&search=2006.
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or arbitrators. So this section might read as: 'the enterprise will train
its labour union and general managerial employees on their labour
rights and on the provisions of this law. The performance of this
responsibility will be considered by courts, arbitrators and tribunals
when determining punishment for violating any provisions of this
law."122
Furthermore, the laws related to trade development could provide
directives to trade facilitation organizations to frame any necessary
provisions to help disseminate information 23 about the possibilities of
business through buyer-driven global supply chains. These laws could
empower the related organizations to assist business enterprises and
monitor their initiatives that incorporate CSR principles into their
regulations. To make this concept clear, let me illustrate it with an
example. Following the rules of the Bangladesh Bank Order 1972,124 a
circular issued by the central bank of Bangladesh announced that all
the banks operating in Bangladesh could add a chapter to their re-
ports regarding their CSR performance. This was optional, but bank-
ing corporations competed among themselves to implement better
CSR operations. To put the effect of this circular simply, if one bank
were to report on its CSR performance to the central bank and the
central bank were to place this information before the general public,
banks that failed to report on their CSR performance run the risk of
losing their market share to the bank that did make a report. Recent
research indicates that enterprises' reports are studied not just by
financial stakeholders but also by customers. 25 Hence, other banks
become motivated to incorporate principles of CSR; they tend to have
improved strategies and budgets for CSR operations so that they will
be able to have a good CSR record to present to existing and potential
customers.
The Bangladesh Small and Cottage Industries Corporation Act
1957126 could embrace a meta-regulation strategy to encourage the
Bangladesh Industrial Technical Assistance Center, the Bangladesh
Council for Scientific and Industrial Research and the Bangladesh
122 Bangladesh Labour Act 2006 could hold the ethos of these practices; it could
mention this ethos with the objectives of Sections 215, 216 and 221 of it. These
sections mention the power of the court, arbitrator and tribunal in deciding their
decisions.
123 Access to required information helps to overcome the information failures that
are particularly common in LDCs. Without an adequate enabling environment, it
is difficult for any type of support programme to have much effect. For details,
see W. Luetkenhorst, 'Private Sector Development: The Support Programmes of
the Small and Medium Enterprises Branch', pt. 15, Working Paper No. 15, SME
Technical Working Paper Series (UNIDO: Vienna, 2005).
124 For details of this law, visit: http://www.bangladeshbank.org.bd/aboutus/bank
regulations/bbankorder.pdf, accessed 4 September 2010.
125 GlobeScan, 'Press release', GlobeScan, 22 April 2004, in Karin Buhmann,
'Corporate social responsibility: what role for law? Some aspects of law and CSR'
(2006) 6(2) Corporate Governance 196.
126 For details on this Act and corporations, visit: http://www.bscic.gov.bd/index.
php?option=com-content&view=article&id=2&Itemid=2&lang=en.
201
HeinOnline  -- 40 Comm. L. World Rev. 201 2011
COMMON LAW WORLD REVIEW
Small and Cottage Industries Corporation (BSCIC)127 to extend the
merits and techniques of doing business responsibly with the SMEs of
Bangladesh. The BSCIC is responsible for:
(i) allotment of developed industrial estates;
(ii) credit arrangement and end use supervision;
(iii) design, development, and distribution of prototypes through
its design centre;
(iv) research and development activities;
(v) management and skills development; and
(vi) market study and marketing assistance (e.g. trade fairs).
The Act can make this corporation also liable for extending CSR
knowledge and strategies for applying standardized CSR practices to
SMEs.'" In this regard, seven states and five national institutions of
India have incorporated the 'cluster' approach of UNIDO into its
national policies as a way to support their small enterprises. For
example, the Government of Kerala has adopted an incentive policy
for consortia called 'Common Corporate Entities' under its cluster
development approach.'2 9 Incorporating the essence of UNIDO's
'One-Stop-Shop' (OSS) approach could bring an extra edge to any
policy related to the development of CSR practices in the business
regulations.3 o In Uganda, OSS has become part of the Uganda Busi-
ness Information Network. The services of this central OSS are ex-
tended to eight rural districts of Uganda through a sustainable
network of eight pilot District Business Information Centres. These
centres are equipped to deliver information and communication tech-
nology services to SMEs regarding CSR and business plans.13 '
Similarly, Bangladesh's Cooperative Societies Act 2001,132 which
provides detailed guidelines and procedures for instituting cooper-
ative business structures, also provides guidelines for implementing
127 With these core objectives, CSR practices as a tool for extending the business
case for SMEs could be incorporated as another objective of this corporation. It
would be worth noting that this corporation has immense impact on the
development of SMEs.
128 In 2008-09, BSCIC established 6,020 and 4,691 small enterprises and the total
amount of investment in these units is Tk.2,445.99 crores. In this financial year,
9,168 industrial units of its 74 industrial estates have produced products worth
Tk.24,683.67 crores of which products worth Tk.13,325.80 crores' have been
exported. BSCIC is also establishing a new tannery industrial estate and has taken
an initiative to establish a pharmaceutical industrial park in Bangladesh. For
details, see Ministry of Finance of the Government of Bangladesh, Bangladesh
Economic Review, Finance Division, Ministry of Finance (2009) available at:
http://www.mof.gov.bd/en/budget/er/2009/c8.pdf.
129 Private Sector Development, above n. 123 at 18, 21. For more information, see
http://www.unido.org/cluster.
130 For details of this programme see http://www.google.com.au/url?sa=t&source=
web&cd=10&ved=OCGQQF.
131 Additional information can be found in the publication 'Capacity-building for
Business Information Networking: The UNIDO Support Program', available at:
https://www.unido.org/en/doc/18761.
132 For the Act, visit: http://bdlaws.minlaw.gov.bd/bangla-pdf part.php?id=876&vol=
35&search=2001.
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CSR principles in small industries. If such principles were categoric-
ally defined in this Act, the Small and Cottage Industries Training
Institute's training manual could provide relevant materials to poten-
tial industry stakeholders. These legal strategies would allow various
building programme organizations to develop awareness of CSR
practices. They would also be able to establish practical and afford-
able training methods and tools that are specifically developed to
integrate environmental and social standards into the business
models of SMEs, and they could showcase the practicability and
benefits of implementing the principles of CSR in the business plans
of enterprises.
The stakeholder principle of CSR embodies the ethos of the meta-
regulation approach and, therefore, incorporating it into corporate
laws could facilitate meta-regulation in corporate governance. Cor-
porate laws could be the source of this principle to be incorporated in
the business enterprises of Bangladesh. This principle entails the
notion that a person who affects or is affected by an enterprise's
operations has a stake in that enterprise's operations. 133 It reflects the
idea that the conduct of enterprises can affect a broader range of
persons than merely shareholders. All the people in these groups
are 'vital to the success and survival of a corporation'. 134 Generally,
these people can be divided into three types of stakeholders: organ-
izational stakeholders, economic stakeholders and societal stake-
holders. Together, these three types of stakeholders form a set where
the employees of the enterprises are the foremost organizational
stakeholders; customers, creditors, distributors, suppliers and share-
holders are the economic stakeholders; and communities, govern-
ment, civil and environmental groups, etc. are the societal
stakeholders.135
This principle could be embedded into the heart of corporate gov-
ernance with appropriate regulatory incentives and sanctions. For
instance, the scope and objectives of the National Council for
Industrial Health and Safety under section 323 of the Bangladesh
Labour Act 2006136 could be implemented in business enterprises,
applying the stakeholder principle of CSR. This council monitors the
occupational health and safety issues of industrial workers in Bangla-
desh and develops relevant standards. Under this council, regional
councils and units could be placed all over the country. The units
133 R.E. Freeman, Strategic Management: A stakeholder approach (Cambridge
University Press: Cambridge, 2010); see also UN Norms on the Responsibilities of
Transnational Corporations and other Business Enterprises with Regard to
Human Rights 2003 at para. 22.
134 Freeman, above n. 133 at 31.
135 For details, see WBCSD, Corporate Social Responsibility: The WBCSD's Journey
(2002) 2.
136 For a detailed discussion on the salient feature of Bangladesh Labour Laws
related to the RMG sector, visit: http://www.gtz-progress.org/2008/index.php?
option=com.
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under the regional councils could form and monitor local multi-
stakeholder committees for business enterprises. With the direction
and standards set by the National Council, regional councils could
provide supports and administrative help to units that oversee the
health and safety concerns of labourers in factories. These units could
create an environment that supports the development of CSR prac-
tices in enterprises.' 37 They could be involved with the registration of
business enterprises and with the direct monitoring activities of gov-
ernment organizations. Environmental clearance certification13 8 could
be delivered by these units to curb corruption and compensate for the
lack of expertise, management planning and precise knowledge on
how to incorporate CSR practices into business regulations. Cur-
rently, Bangladesh has only 46 inspectors under the Chief Inspectors
of Factories, which are under the administrative control of the Min-
istry of Labour and Employment. These inspectors represent the sole
government body that implements occupational safety and health
provisions and are responsible only to their higher authorities in the
same ministry. Moreover, considering the total number of factories in
Bangladesh, the number of inspectors is very low, especially given
that the factory inspectorate is not assisted by lawyers. Here, there are
ample opportunities for a factory inspector to become corrupted. In
these circumstances, multi-stakeholder committees-composed of the
representatives of different stakeholder groups and focused upon a
specific goal-could be a viable way to reduce corruption in the busi-
ness environment.
At this point it is appropriate to mention the tension among factory
owners in the metropolitan area of Dhaka (the capital of Bangladesh).
During the 1980s in Dhaka, many garment factories were built with-
out any regard to the future or their potential competitiveness. At that
time, some big factories were built but those factory buildings were
structurally very poor. These inadequate structures were one of the
main reasons behind the massive fire in some of these garment fac-
tories on 11 April 2005. Along with the loss of life and the irreparable
damage to property, this incident also hampered the prospects of
Bangladeshi RMG-related business enterprises acting as suppliers in
global supply chains.139 Until now, the owners of the businesses in
137 Without an adequate enabling environment, it is difficult for any type of support
programme to have much effect. For details: W. Luetkenhorst, 'Private Sector
Development: The Support Programmes of the Small and Medium Enterprises
Branch' (Working Paper No. 15, UNIDO, 2005) 15.
138 In Bangladesh, according to the Environment Conservation Rules 1997, all
enterprises have to obtain an Environmental Clearance Certificate but this
certificate is usually issued without adequate verification and no effective
inspection is regularly made. For specific evidences, see Wolfgang Wiegel et al.,
'Compliance with Environmental Regulations in the Textile Industry', available at:
www.ecorys.com (accessed 11 January 2009).
139 S. Frost, 'Garment Factory Collapses in Bangladesh' (2005) 1 CSR Asia Weekly 13.
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these factory buildings were under continuous pressure from the gov-
ernment, labour unions and international buyers to enact the required
safety measures and sanitation arrangements. The present conditions
of most of the garment factory buildings in the city are in clear contra-
vention of the newly enacted Bangladesh Labour Laws and the Bang-
ladesh National Building Codel40 provisions. Its recently repealed
Factories Act 1965... also largely prohibited the establishment of
these factories in such substandard buildings, but corruption and
nepotism ensured that the provisions of this Act have never been fully
implemented. If this industry were guided by a long-sighted national
policy and multi-stakeholder-oriented meta-regulation strategies,
then these businesses would not have to face such problems. Even the
massive decrease in Bangladeshi shrimp exports in 1997 could have
been minimized if the business enterprises in this sector had followed
the basic notions of HACCP and the Bioterrorism Act,' 2 which are
now imposed as an obligation by global buyers.' 4 3 In this respect, the
notion of the Vietnam Business Links Initiative (VBLI) programme can
be incorporated into any policy initiative for the SMEs of LDCs. It is a
multi-sector initiative led by the International Business Leaders
Forum (IBLF). The VBLI is an example of an approach that companies
are taking to enterprise development that develops supply chains,
builds local communities and supports marginalized groups. This pro-
gramme was developed through a consultation process with the foot-
wear industry, worker representatives, government departments,
research bodies, multilateral agencies and health and safety
organizations.'44
The Bangladesh Environment Conservation Act 1995145 and the
Environment Preservation Rules 1997146 could be aligned with the
basic objectives of transnational environmental standardization
schemes so that these laws could be meta-regulated by the inter-
national sources of CSR and could be used to influence corporate
140 For details of this Code, visit: http://iisee.kenken.go.jp/worldlist/06_Bangladesh/
6 Bungladesh Overall.pdf.
141 This Act has been repealed. For this Act, visit: http://www.ilo.org/dyn/natlex/
docs/WEBTEXT/47346/65073/E65BGDO1.htm.
142 The Bio-terrorism Act is the most commonly used name of the Public Health
Security and Bioterrorism Preparedness and Response Act of 2002. Following the
obligation described in this Act, the US Food and Drug Administration adopted
some regulations to be applied to all suppliers of food in the USA. Therefore, the
buyers of the USA are also obliged to make sure that the potential suppliers in
their supply chain are capable of meeting the standard demanded in these
regulations.
143 M. Rahman, 'EU Ban on Shrimp Imports from Bangladesh: A Case Study on
Market Access Problems Faced by the LDCs' (2001) CUTS, Jaipur. For details, see:
http://www.ers.usda.gov/Publications.
144 P. Brew and F. House, 'The Business of Enterprise: Meeting the Challenge of
Economic Development Through Business and Community Partnerships' (paper
published by the Prince of Wales International Business Leaders Forum, 2002).
145 For the Act, visit: http://bdlaws.minlaw.gov.bd/bangla-pdf part.php?id=791&vol=
31&search=1995.
146 For these Rules, visit: http://www.doe-bd.org/2nd-part/179-226.pdf.
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regulations in respect of international standards. The CSR-oriented
provisions of the UN Declaration of Human Rights, International
Labour Organization conventions and other UN conventions could be
perceived as the benchmarks of meta-regulation in national corporate
regulations of LDCs to guide their CSR policies and to help develop
initiatives that would operate to create a more socially responsible
corporate culture. The principles and mechanisms of transnational
standardization systems could be modified for incorporation into the
corporate laws and policies so that these principles could impact cor-
porate strategies of business enterprises.
Meta-regulation approaches are about setting processes to influ-
ence corporate culture. They have the potential to affect corporate
governance by implementing principles of CSR through laws, guide-
lines and corporate governance strategies that have a meta-
regulatory effect. Of particular relevance to this paper is the notion
that the application of these approaches to strengthen CSR standards
in corporate regulations should not hurt the direct exporting capaci-
ties of business enterprises. 47
IV. Conclusion
Meta-regulation is the fusion of different sorts of regulation. It has
significant implications for our understanding of laws, requiring us to
face squarely the analyses of the patterns of private ordering and state
control in contemporary corporate regulation. It explicates that a
state-centred conception of laws is not sufficient in a pluralized soci-
ety and the decentred understanding of law is not quite capable of
incorporating social values into corporate behaviour. To bridge this
gap, meta-regulatory strategy in law can indirectly relate the social
values with economic incentives or disincentives and influence cor-
porate governance to add CSR principles into their self-regulation. It
is a potential legal strategy that can be successfully deployed to de-
velop a socially responsible corporate culture for business operations,
so that they will be able to acquire social, environmental and ethical
values in their self-regulation sustainably. To that end, I formulated a
meta-regulation approach to suit the corporate laws of LDCs in gen-
eral, and I assessed its potential to instil the corporate culture of
Bangladeshi business enterprises with the principles of CSR.
147 W. Luetkenhorst, 'Corporate Social Responsibility and the Development Agenda:
Should SMEs Care?' (Working Paper No. 13, UNIDO, 2004) 7.
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